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BEFORE THE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

ORIGINAL APPLICATION NO. 54/2023

IN THE MATTER OF:-

Ratneshwar Jan Kalyan Samiti ...Applicant
Versus

State of Uttarakhand & Ors. ...Respondents

REPLY ON BEHALF OF RESPONDENT NO. 5, M. RAJIV SARIN AND
RESPONDENT NO. 6, MR. AJIT SARIN TO THE REPORT DATED
15.04.2023 SUBMITTED BY THE EXPERT COMMITTEE

1. The captioned Application is filed to allegedly get protection of a water body
i.e., Benital Lake situated in the south-eastern part in Chamoli District of
Uttarakhand from artificial cutting of banks resulting drying up of the lake
(“the Lake”). The Applicants, inter-alia, have prayed that a committee be
formed and data pertaining to the extent of Benital Lake and surrounding trees

in last five years be placed on record.

2. This Hon’ble Tribunal, by way of its order dated 14.02.2023, issued Notice in
the captioned Petition, and in addition, constituted a committee comprising six
members to analyse and verify the grievances raised in the captioned

application (“Expert Committee”/ “Committee’).

3. The Expert Committee cor 1cted a site visit at the Lake and surrounding land
belonging to Respondent Nos. 5 & 6 (“subject Land”) on 06.04.2023 and filed
its Report (“Report”) dated 15.04.2023 before this Hon’ble Tribunal on

17.04.2023.



By way of the present Re;  Respondent Nos. 5 & 6 seek leave of this Hon’ble
Tribunal to respond to the averments and findings of the said Report. At the
outset, it is humbly submitted that the contents of the said Report are denied to
the extent that the same are inconsistent with the stand taken by the answering
Respondents, and nothing stated in the said Report may be deemed to be
admitted for want of a specific traverse. It is humbly submitted that the
answering Respondents have also filed a separate Reply to the captioned
Application, and the answering Respondents seek this Hon’ble Tribunal’s leave
to refer to and rely upon the contents of the same during arguments with respect
to the Committee Report, and are not repeating the same herein for the sake of

brevity and convenience.

It is humbly submitted that by way of the said Report, the Committee has found
no prima facie violation of environmental rules, regulations or norms by the
answering Respondents, and has not found any evidence to substantiate the
allegations that have been falsely set out in the captioned Application. In fact,
the Expert Committee given the following categorical and clear

findings/opinions that support the submission of the answering Respondents:

;. There is no artificial cutting or draining being undertaken by the

answering Respondents, so as to dry up the Lake . (Observation 12)

ii. Prima facie, there is no evidence of illegal tree cutting in the last five

years; (Observation 7)

iii. The Committee further highlighted that there is no evidence of any tea
shrubs on the land. In fact, the Expert Committee noted that even the

Applicants could not point out the presence of such shrubs same during






10.

11.

12.

13.

The contents of Paragraph No. | of the said Report are a matter of record, and

merit no response.

The contents of Paragraph No. 2 of the said Report are a matter of record, and

merit no response.

The contents of Paragraph No. 3 of the said Report are a matter of record. It 1s
humbly submitted that the findings in Paragraph No. 3 do not relate, in any way,
form or manner, to Respondent Nos. 5 & 6 herein, and it is open for Respondent

No. 1, i.e., the State of Uttarakhand, to take the appropriate steps in law.

The contents of Paragraph No. 4 of the said Report are a matter of record, and
merit no response. Pertinently, without prejudice to the rights of the answering
Respondents, the Comm ee has not returned any finding of “commercial
construction” on the subject Land as the Applicant had alleged in the captioned

Application.

The contents of Paragraph No. 5 of the said Report, to the extent that they are
contrary to the record, are denied. It is humbly submitted that the answering
Respondents are only occupying the extent and boundary of the area that
belongs to the answering Respondents as per the revenue records, and has been
occupying the said land since 1945. [t is pertinent to note that (a) the revenue
authorities themselves have demarcated the land which is being occupied by
the answering Respondents, and the answering Respondents have always
complied with the demarcation carried out by the revenue authorities, and (b)
no complaint has ever been made against the answering Respondents that they

are occupying any land outside the land belonging to them as per the revenue



records. Even otherwise, the answering Respondents undertake to occupy the tand

as per the boundary demarcated by the revenue authorities.

It is also important to highlight that the Committee has used certain

approximations and relied on records which were based on inaccurate methods

so as to measure the extent of the Lake and the subject land, and the answering

Respondents deny the said measurements.

In any case, the answering Respondent submits the following,

I.

ii.

e

The answering Respondents are the owners of the parcel of land in
Chamoli District of Uttarakhand on which the Lake is situated. Initially, the
answering Respondents owned the entire stretch of land approx. 1710 acres.
However, due to implementation of KUZALR Act initiated by the State
Government, the forest land admeasuring approximately 1658 acres
consisted of large tracts of forest land (“forest land™) came to be vested in
the State Government. The remaining parcel of land, which was non-forest
land, admeasured approximately 21 hectares (52 Acres approx) (“subject
land”). The present Application is only concerned with the latter category,
i.e. the non-forest land. The Lake, which is a part of the subject Land even
as per revenue records, is situated in the heart of the subject land, and is
surrounded on all sides by the land of the answering Respondents.

The discrepancy of the extent of the subject land between 21.186 Ha
(land records) and 23.3 Ha (actual land as per survey) is due to
inaccuracies in measurement of the land.

There is no actual physical boundary wall as a result of which markers
(stones/boulders) were put along boundary of the subject land to measure

the same. When the possession of the forest land was taken by the State
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(a) relief and compensation to the victims of pollution and other
environmental damage arising under the enactments specified in the
Schedule I (including accident occurring while handling any hazardous
substance),

Significantly, no enactments relating to measurement of land are mentioned in

Schedule-1. Hence, any direct or indirect challenge to the measurement of the

subject land, cannot be raised before this Hon’ble Tribunal.

The contents of Paragraph No. 6 of the said Report, to the extent that they are

contrary to the record, are denied. It is humbly submitted that the Lake does not

contain any “water creatures” and has never contained any water creatures.

Even otherwise, it is the answering Respondents’ case that:

a.

The Lake and the land surrounding the lake are all private land,
belonging to the answering Respondents, and is not impacting/
affecting any person,;

The Lake is at an altitude of 6800 ft. The nearest village is at a distance
of approximately 2 km (Ghandiyal) which is at an altitude of
approximately 5400 ft. In fact, even the Lake and the nearby village is
separated by undulating and hilly terrain. In light of the distance
between the Lake and the nearest village, coupled with the difference
in altitude and terrain, it is impossible for the water availability in the
nearby areas to be impacted by the Lake.

The answering Respondents and their ancestors have been occupying
the subject Land, which includes the Lake, since 1945. It is humbly
submitted that since 1945 the Lake has been in this natural state,
covered with weed/grass.. The answering Respondents and their

ancestors have never interfered with the natural state of the lake, in
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order to preserve the ecology and prevent any unknown/unforeseen
environmental impact.

d. Itis pertinent to note that Benital Lake has never had potable water, 1.e.,
water fit for drinking or human consumption, and hence, no need has
ever arisen for the answering Respondent to clean the Benital Lake,
which is on its private property.

With respect to the trees, a perusal of the Inspection Report shows that out of
all the trees seen by the Committee in the subject Land, only two were found
to be naturally withered, and even those on account of natural reasons, having

dried.

The contents of Paragraph No. 7 of the said Report are not denied. It is essential
for this Hon’ble Tribunal to note the Committee’s finding that prima facie there
is no evidence of felling of trees in the previous five (5) years. As per this
finding it is evident that the Applicant has set out a false, fabricated and

concocted case against the answering Respondents.

In fact, the answering Respondents, who have been occupants of the subject
Land since 1945, have always sought to make their best efforts to preserve the

forest land surrounding the Benital Lake.

In fact, the answering Respondents’ ownership over the Forest land was
adjudicated by the Hon’ble Apex Court in the year 2011. By its judgment titled
Rajiv Sarin & Anr. v. State of Uttarakhand & Anr. reported at (2011) 8 SCC
708, a copy whereof has been filed by the answering Respondents along with
their Reply to the captioned Application, the Constitution Bench of the Hon’ble

Supreme Court also noted that the answering Respondents, who have
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Copies of photographs showing a comparison of the Benital Lake Area in the

monsoon and non-monsoon months are annexed herewith as ANNEXURE -

R1 (Colly.)

The contents of Paragraph No. 9 of the said Report are a matter of record and,

hence, merit no response.

The contents of Paragraph No. 10 of the said Report are not denied. The
Committee has highlighted that there is no evidence of any tea shrubs on the
land. In fact, the Committee notes that even the Applicants could not point out
the presence of such shrubs same during the inspection. Pertinently, the
Applicants allege that these tea shrubs have been “illegally felled”, however,
this finding of the Committee only reiterates the fact that the Application is

entirely baseless and misconceived.

The contents of Paragraph No. 11 of the said Report, to the extent that they are
contrary to the record, are denied. It is humbly submitted that since the subject
Land and Benital Lake are the private property of the answering Respondents,
they have taken steps deemed appropriate by them for the security of the Lake
and surrounding areas. Admittedly, even the Report records that “since the lake
is his private property, so it is not proper to comment move on it...”. However,
as has been highlighted in the foregoing paragraphs of this Reply, the answering
Respondents have, in fact, been taking all possible steps for the conservation of
the Lake as well as the surrounding areas, which was also recognized by the
Hon’ble Apex Court. In fact, in 1973, the answering Respondents made a small

wall/dam with stones to ensure that the water in the Lake is not dried up.
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The contents of Paragraph No. 12 of'the said report are not denied. It is pertinent
to note that the Committee records that “any fypes of cutting of the soil by any
person or machine is not proved”. It is humbly submitted that one of the main
allegations/grievances raised by the Applicants in the captioned Application is
with respect to cuts/drains that have been allegedly put by the answering
Respondents, leading to draining of Benital Lake. However, the Committee has
returned an unequivocal finding that the reduction in circumference ofthe Lake
1s due to soil erosion in the monsoon season, and that there has been no human
or mechanical draining or cutting in the Lake. This only goes to prove the
answering Respondents’ argument that the captioned Application is merely an
eye-wash to harass the answering Respondents and constitutes an abuse of

process of this Hon’ble Tribunal.

The contents of Paragraph No. 13 of the said Report, to the extent that they are
contrary to the record, are denied. It is humbly submitted that the subject Land
and the Lake itself are both frequented by the nearby villagers. At various
points, the local villagers also encroach on the subject Land and conduct
“melas” or local fairs. On account of the same, there is often footfall of tens or
hundreds of persons who illegally enter onto the subject Land and litter the
areas surrounding the Lake. It is humbly submitted that the answering
Respondents take all reasonable steps towards protecting the subject Land as
well as the Lake from trespassers who also litter. However, due to the vast
extent of the land, trespassers are able to enter onto the land despite the best

efforts of the answering Respondents and their caretaker(s).

The contents of Paragraph No. 14 of the Report are a matter of record, and merit

no response. As submitted hereinabove, the subject Land and Lake itself are
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